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MS Appeal 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

Applicants request review of the final rejection in the above-identified application. No 
amendments are being filed with this request. 

This request is being filed concurrently with a Notice of Appeal. 

The claims recite an antibiotic material having 60-80% an oxide of silver ions, 10-20% 
zinc oxide and 10-20% zirconium phosphate. As explained in the specification, the zinc oxide 
and zirconium phosphate provide a matrix to keep the oxides of silver ions stable throughout the 
manufacturing process. The prior art does not disclose or suggest the claimed antibiotic material. 

The Examiner relies upon a combination of Niira et al. and Myers et al. to reject the 
claimed antibiotic material. The other references relied upon by the Examiner are unrelated to 
the antibiotic material and are not discussed further. 

Both Niira et al. and Myers et al. disclose the use of zeolite as an antibiotic material. 
Zeolites have the chemical formula of XM 2 /n-Al203-YSi02-ZH 2 0 wherein X is a metal oxide. 
Niira et al. discloses a Reference Example of an antibiotic zeolite material in column 7. As stated 
in column 7, lines 33-34, "the antibiotic zeolite thus obtained included 2% Ag, 5% Zn and 4% 
NH 4 ." The amount of silver is far below the claimed amount and there is two and a half times the 
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amount of zinc as silver in the disclosed zeolite. The Examiner relies upon Myers et al. for 
disclosing the use of zinc oxide, zirconium phosphate and as a basis for asserting that the 
percentages of the claimed components are obvious as a matter of routine experimentation. 

Myers et al. discloses an antibiotic material formed from particles having a core of metal- 
supporting component oxides and zeolites, including oxides of titanium, aluminum, zinc and 
copper, zeolites, talc, silica and zirconium phosphate. (See paragraph 90064). The particles have 
a primary coating of at least one metal or metal compound having antimicrobial properties, 
including zinc or silver. The primary coating is about 0.05 - 20% by weight based on the core 
particles (paragraph [0067]). A secondary, protective coating is selected from the group 
including zinc oxide (paragraph [0068]). Most relevant is the last sentence of paragraph [0067] 
which reads "Preferably the amount of antimicrobial component on or in the core particle is at 
most about 20% by weight, more preferable at most 15% by weight, and most preferably at most 
about 10% by weight. Clearly, Meyers et al. does not disclose the claimed percentages of the 
three components recited in the claims. 

Paragraph [0074] of Myers et al. states that the inorganic antibiotic particle is an 
antibiotic zeolite, paragraph [0078] further defining the antibiotic zeolite as having ion- 
exchangeable ions, such as sodium ions and potassium ions, that are partially or completely ion- 
exchanged with antibiotic metal ion such as silver, copper or zinc ions or mixtures thereof. 
Paragraphs [0081] and [0082] merely state that the amount of metal in the metal zeolite might 
vary depending on the metal used and specifically refers to an amount of 20% by weight or less 
is silver alone if used or 25% by weight or less for zinc or cooper. Nothing in the paragraphs 
suggests the amount of silver can be varied over a wide range and concerns only the amount of 
metal in the zeolite, not the amount of metal oxide in the antibiotic material. While this teaching 
may be used to modify the zeolite disclosed by Niira et al., there is no basis for the position that 
the combined teachings of Niira et al. and Myers et al. render the claimed invention obvious. 
The disclosure of paragraphs [0081] and [0082] does not trump Myers et al.'s own disclosure 
that the amount of antibiotic material is at most 20% by weight. 

Neither reference, taken alone or in combination, provides one of ordinary skill in the art 
with a starting point to obtain a material having 60-80% of an oxide of silver ions, 10-20% zinc 
oxide and 10-20% zirconium phosphate through routine experimentation. The use of zeolites by 
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both Niira et al. and Myers et al. do not provide one of ordinary skill in the art a basis to obtain 
the claimed antibiotic material through routine experimentation, as alleged by the Examiner. 

It is respectfully requested that the rejections be withdrawn and the application allowed. 

If necessary, the Director is hereby authorized in this, concurrent, and future replies to 
charge any fees required during the pendency of the above-identified application or credit any 
overpayment to Deposit Account No. 02-2448. 

Dated: April 13, 2010 Respectfully submitted, 



By ( /mj/f' ^M^ j 
JamefeT. Eller, Jr. ^u^_ / 
Registration No.: 395387 
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